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BRIEFING

Inducement and The
Insurance Act 2015: the
shape of things to come
The much heralded Insurance Act 2015 comes into force on 12
August 2016. Among its many innovations is the introduction of a
scheme of proportionate remedies for insurers in the event of an
insured’s breach of the duty of fair presentation.
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The availability of those remedies will depend
upon what the insurer would have done had
a fair presentation been made. The issue of
inducement (i.e, whether the underwriter was
persuaded to write the policy on the basis of
facts misrepresented or not disclosed) will
therefore be of central importance to the
resolution of future insurance disputes.
The requirement for an insurer to prove
inducement is not a new development, albeit
that no mention of it appears in the Marine
Insurance Act 1906. Under the 1906 Act, every
circumstance or representation is material if
it would influence the judgment of a prudent
insurer in fixing the premium, or determining
whether he will take the risk. It was not until
some 90 years later, in Pan Atlantic Insurance Co
Limited v Pine Top Insurance Co Limited [1995] 1
AC 501, that the requirement of inducement of
the actual insurer was introduced.
There is no presumption of inducement, but
the early cases suggested that the bar was not
a high one. As Lord Mustill observed in Pan
Atlantic, the facts may be such that it is to be
inferred that the particular insurer was induced
even in the absence of evidence from him.
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In recent years the English Commercial Court
has taken a more robust approach when
testing the evidence of underwriters on the
question of inducement, and the introduction
of the Insurance Act 2015 encourages that
development.

This will have a corresponding impact on the
evolution of disclosure in insurance litigation.
For example, in assessing what an underwriter
would have done if the duty had not been
breached, it seems inevitable that the Courts
will have to admit evidence of similar risks
written by that underwriter. This is currently
discouraged by the Courts (see Marc Rich and
Co AG v Portman [1996] 1 Lloyd’s Rep 430).
Some justification for this wider disclosure is
found in the decision of Mr Justice Coleman
in the case of North Star Shipping Limited v
Sphere Drake Insurance plc. Reflecting on what
is needed to evaluate underwriting evidence,
Coleman J said:
“In evaluating the underwriter’s evidence it
is important to keep firmly in mind that all
their evidence is necessarily hypothetical and
hypothetical evidence by its very nature lends
itself to exaggeration and embellishment in
the interest of the party on whose behalf it
is given. It is very easy for an underwriter to
convince himself that he would have declined
a risk or imposed special terms if given certain
information. For this reason, such evidence has
to be rigorously tested by reference to logical
self consistency and to such independent
evidence as may be available.”
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How to obtain that independent evidence is
likely to exercise policyholders considerably
in the coming years. There is an obvious
imbalance in the availability of evidence
between an insured with access to one risk
profile (his own) and an insurer with access to
many.
The difficulty lies in the fact that inducement is
a nebulous concept, and one that is dependent
on a number of elements. What was the
underwriter’s attitude to risk generally? Was
the insured a significant client in commercial
terms? Was it a hard or soft insurance market?
What was the underwriter’s capacity at the
time? What was his relationship like with the
broker?
These, and many other, factors go towards
the underwriting decision, and they are not
matters which are immediately apparent when
presented with the bare facts of an alleged
misrepresentation, or, as we must soon call it, a
breach of the duty of fair presentation.

Insurance Litigation Services
Edwin Coe assists and advises clients on a wide
range of disputed insurance claims arising
from denial of liability and policy avoidance by
insurers.
Our experience, coupled with our strengths
in commercial and insolvency work, enable us
to assist clients not only in dealing with their
disputed claim, but also in coping with cash
flow, trade creditors and many other related
commercial problems that often arise from the
delayed settlement of an insurance claim.
We receive a high level of referrals from
professional intermediaries, accountants,
assessors, brokers and other lawyers and we
have strong connections with professionals
in related fields, from barristers to forensic
scientists, forensic accountants, specialist
brokers and expert underwriters. Their expertise
helps us to produce the best results for our
clients.

Practitioners will therefore have to give careful
consideration to what evidence is relevant to
this issue. Access to underwriting notes, guides,
rating schedules and delegated authority
agreements will become increasingly important
in the resolution of such disputes. Historically
insurers have been reluctant to provide
this information on commercial grounds.
That attitude will have to change now that
inducement has been brought to the forefront
of the claims settlement process.
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